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Appellant-M/s Grupo Antolin India Pvt. Ltd.
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QLRDER IN APPEAL

po   Antolin   India   Private   Limited   (GS:rlN   24AAACA6730G1.Z3),   Plot   No.   30   P,

Maliya  State  Highway,  Village  Khoda,    Dist.:  Khoda,    Gujarat-382170    (hereinafter

to   as   `appellant')   has   filed   the   present     appeal   against   Order-In-Original   no.

00243507  dated  17.07.2020:  (hereinafter referred  to as `impugned order')  passed

Deputy/Assistant   Commissioner,   CGST   &   C.Ex.,   Division   Ill   Ahmedabad   North

fter referred to as `adjudicating authority).

The   brief  facts   of  the   case,   in   brief,   are   that   the   appellant,   having   GSTIN

A6730GIZ3  has  filed  a  Refund Application  for "EXCESS  PAYMENT  OF TAX"  foI` the

ULY  2017  -MARCH  2018  on  22-03.2020  for Rs.12,63,464/-observed vide ARN  No.

20040817F.  On  scrutiny  of  the  same,  adjudicating  authority  observed  that,  the

ion  was  made  without  the  supporting  documents.    Hence  deficiency  memo  was

o  the appellant on  07.04.2020.   The appellant   submitted his  documents in   reply to

ficiency  memo  and   filed  fresh   Refund   application  on  21st  April   2020.  Again  on

of refund claim filed by the appellant,  deficiency memo was issued by adjudicating

ty on  25th   April 2020 stating that,   there was  mismatch in summary given & refund

nd  that   supporting  documents  were   not  attached  i.e  Invoice/other  documents  &

ate  under  Rule  89(2)(in)  were  not attached.  After  compliance  of deficiency  memo,

pellant   submitted   refund   claim   on    18lh   )une   2020.   Further   The   adjudicating

ty,  found that refund  claim  filed  by the  applicant was  after the  expiry  of two years

e  relevant  date.  Hence    notice  for  rejection  of the  subject  claims  were  issued  in

ST-RFD-08  (under Rule 92(3)  of CGST Act, 2017  on 02nd July 2020. The adjudicating

ty  vide  above  mentioned  impugned  order  rejected  the  refund  claim  filed  by  the

nt   on account of  time bar    under the  provision  of  Section  54 (1)  of the CGST Act,

Being  aggrieved,   the  appellant  has  filed   the   present  appeals  before   me  on  the

that:

During  the  course  of  GST  Audit,     it  was  observed  that,  they  have   inadvertently

Paid  GST  amountmg  to  Rs.13,60,733/-  (CGSTRs.  6,12,895/-  SGST  6,12,895/-  and

s.1,34,943/-)  due to clerical  mistakes, calculation errors in GSTR 38

the period |uly 2017  to March  2018.

At the initial stage of GST,  GSTR  3-8 was  required to  be  filed before  filing of GSTR  1.

8  was  filed  before  filing  of GSTR  1  and  as  such  the  same  has  resulted  into  excess

nt  of  tax  and   the  same  was   Identified   after  preparation   of  Annual   Return   and

iliation Statement.

Considering the Challenges involved in the initial  period of GS'T,
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introduced  Monthly  summarized  GSTR  3-8  Return,  for  Payment of GST  Liability.However

GSTR  1  is  the  return,  which  contains  detailed  information  of  outward  supply  at  liivoice

level quantifying the total  GST Liability.

-      Amount mentioned  in the refund  claim  is the   deposit of amount and not a paymcrit

of tax as this amount has been paid  inadvertently by them as there was  no underlying GST

Liability in the month  of September 2018 and  November 2018, and same is not against any

supply  hence  not  forming  part  of  the  GSTR-1  Return.  Hence  they  contended  that,  that

amount of Rs.12,63,464/-(CGST  Rs.  5,95,999/SGST  Rs.  5,95,999/-and  lGST  Rs.  71,466/-)

is deposit of amount made  inadvertently.  Hence they contended that the time period  of 02

years is not applicable as it is not a tax payment and does not fall within the ambit of Sec 54

which prescribes time lime of 02-years from relevant date.

-      The refund claim  filed has arisen  out of filing of Annual  Return, which is  under sclf-

assessment  and  has  resulted  into  refund  and  as  such  the  limitation  period  s-pe(:irie(I  `.`i

section  54 is  not directory and  not mandatory as  the work "may"  is used in sub,secti `,.:1_  I:``1

of Section 54 and not "shall".

-      In  support of their  submission,  the applicant relied  on case  law  Hourable supreme

Court  Judgment  in  the  case  of  Mafatlal  Industries  (Mafatlal  Industries  Ltd.  V/s  Union  of

India etc. on  19  December 1996), wherein the Apex court has given the verdict in favour of

the assesseee in respect of wrong payment of tax wherein it has been held.

4.           A  personal  hearing  in  the  matter  was  held  on  10.06.2021.  Shri  Himan;hu  Meht`a,

Finance Manager of  the Grupo Antolin  India  Pvt.  Ltd., appeared before me on be.half`6f the

appellant and reiterated the grounds of appeal.

5.            I  have  gone   through   the  facts   of  the  case  and   submissions   made  in  the  a:ipea!

memorandum.  The  limited  point  to  be  decided  is  whether  the  refund  claim  filed  by  tr.c

applicant is time barred or not.

6.                         Before  going  to  decide  the  case,  I  want  to      produce  the  relevant  part  of,

chapter Xl oF R\ule 54 of the CGST Rules, 2017  fior Refund..

Refund of tax.    54. -(1) Any person claiming refund of any tax and   interest,
if  any,  paid  on  such  tax  or  any  other  amount  paid  by  him,  may  make  an
application  before  the  expiry  of two  years  from  the  relevant  date  in  such  form
and manner as may be prescribed.

•.The relevant part Of circular no. 59/33/2018 dated 04.09.2018 (point 7 Status

of refund claim after issuance of deficiency memo)..

7.1 Rule 90(3) Of the CGST Rules provides that:

where  any  deficiencies  in   the  application  for  refund  are  noticed,  _the  proper  pfficer  s^fiall
him  tx)_fie  acommunicate  the  deficiencies  to  the  claimant  in  FORM  GST  RFD-03,  requiring

fresh refund application after rectificatior|of such qeficiencies. Further:rule.93
Rule`s  irrovides  that  where  any  deficiencies  have  been  communicated  under

Fas 2  a  4
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debited   under   rule   89   (3)   shall   be   re-credlted   to   the   electronic_f[e.d.it~_lsd_g_e:.
re, the intent of the law is very clear that in case a deficiency memo in FORM GST RFD-
een issued, the refund claim will have to be filed afresh.

The relevant part of circular no. 79/53/2018-GST dated 31.12.2018 [para 2m]:

`  It  has  ch-ecrdg  been clarif.ecl  Vide  Circular  No. 70/44/2018-GST dated 26.10.201_8

hat  after  issuance  of a  deficiency  memo,  taxpayers  would  be  required  to  submi_t  5P=.

ectified  refund  application  under  the  earlier  Application  Reference  Numper  (A_RN)

nly. It further clarified that the rectified application, which is to be treated as a fresh
efund application, will  be submitted  manually in the office of the jurisdictional proper

From  the  above,  it  is  very  crystal  cle.ar  that,  the  date  of  filling  of    any    refund

tion  is prior  to  the    expiry  of two  years  from  the  relevant  date   and   wAere any

cies  in  the  application for refund  are  notlced,  and  in  case of deficiency  memo  issued,

nd  c/cri.in  w/.//  have  to  bc //ec/  c]/rcsh.   I  also  find  that,  adjudicating  authority  has

decided  the  matter  as  the  refund  claim  filled  by  the  appellant  pertains  to  excess

t  of tax  and    date  of payment  of tax  for  September  Month  is  18.10.2017  and  for

ber  month  is  21.12.2017.  Iience,  as  per  Section  54(1)  of  the  CGST  Act,  2017,  the

claim  is  required  to  be  filed  before  expiry  of two  years  from  18.10.2017  and  not

e date of filling of annual return & reconciliation statement. The amount paid by the

e can by no stretch of imagination be considered as deposit as claimed by them. The

t   claimed   by   them   as   refiind   has   admittedly      by   them   been   paid   by   them

nting    ``tax"  and  not  deposit.  Therefore,  the  said  case  law     relied     upon  by  the

nt is  not squarely applicable  in  instant case.  Therefore,  I  do  not find  any  reason  to

e in the impugned order.

In  view  of the  above  facts  discussed  hereinabove,  I  do  not  find  any  merit  in  the

s   raised by the appellant. Accordingly,  I  reject the appeal  filed by the appellant and

the impugned order.
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The appeal filed by the appellant stand dis|)osed of in above terms.
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To,.

M/s Grupo Antolin  India Private Limited  (GSTIN  24AAACA6730GIZ3),

Plot No. 30 P, Sanand Maliya State mghway,

Village  Khoda,   Dist`:  Khoda,

Gujal.at-382170   .

Copy to:

1.      The chief commissioner of central Tax, Ahmedabad zone.

2.      The  commissioner(Appeals), CGST, Ahmedabad

3.      The commissioner, SGST, Government ofGujarat, Rajya Kar Bhavan,

Ashram Road, Ahmedabad.

4.      The commissioner of central Tax, Ahmedabad-North.

5.      Deputy commissioner, CGST & C.Ex., Division-Ill,  Ahmedabad North
6.      The Assistant commissioner(RRA), Central GST,  Ahmedabad North.

ur Guard file
8.        P.A.file.
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